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A  new and dangerous form of 
trade and technology protection-

ism is fast emerging in the name of 
Climate Change, and it is poisoning 
North-South relations in the two nego-
tiating arenas on climate change and 
on trade.   

There are clear signs that some de-
veloped countries, especially the 
United States, are preparing to use uni-
lateral trade measures, such as impos-
ing tariffs, taxes or charges on the 
products of developing countries, on 
the grounds of combating climate 
change. 

A bill passed recently by the U.S. 
House of Representatives gives the US 
President authority to impose financial 
charges (or taxes) on some imports 
coming from developing countries that 
in the US view are not taking enough 
action to curb their Greenhouse Gas 
emissions.  

The US House of Representatives 
has also sought protectionism against 
technology transfer through three bills 
it has adopted that prevent US negotia-
tors in the UN climate change conven-
tion from agreeing to any relaxation in 
the rules or enforcement of intellectual 
property. 
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There are signs that other devel-
oped countries, including in Europe, 
are also preparing the grounds for cli-
mate-linked protectionism. 

The developing countries are start-
ing to oppose these moves.  Indian po-
litical leaders protested to Hilary Clin-
ton about the threat of US carbon tariffs 
during her visit.  China’s Commerce 
Ministry has also criticized the protec-
tion element in the US climate bill. 

Most importantly, the developing 
countries have taken up the issue at the 
climate talks leading up to Copenha-
gen.   On 13 August, the G77 and China 
made a statement at the Bonn  climate 
talks, warning developed countries not 
to adopt unilateral trade-restrictive 
measures, as these would contravene 
the Climate Change Convention’s pro-
visions. 

India also proposed text for the Co-
penhagen outcome, that developed 
countries “shall not resort to any form 
of unilateral measures including coun-
tervailing border measures,  against 
goods and services imported from de-
veloping countries on grounds of pro-
tection and stabilization of climate.”      

The text listed many provisions of 
the Convention that would be violated 
if such measures are taken.   This was 
supported by many countries, includ-

ing China, Argentina, Brazil, Singa-
pore, South Africa, Saudi Arabia, and 
by the G77 and China’s statement. 

In Geneva, many developing coun-
try diplomats are increasingly con-
cerned about the likelihood of the US 
and other developed countries making 
use of either tariffs or financial charges 
on imports of developing countries. 

Imposing extra tariffs or financial 
charges on imports on the basis of how 
the products are produced (“process 
and production methods” or PPMs in 
technical jargon) is very controversial.  
It has been rejected by developing 
countries at the WTO since 1996 as a 
form of protectionism, which they say 
will unfairly curb developing coun-
tries’ exports.  They also argue that it is 
against the rules of the WTO. 

Many developed countries however 
have wanted to make use of trade 
measures on environmental grounds.  
They are preparing the case that trade 
measures linked to PPMs are legiti-
mate, or else climate-linked trade 
measures are allowed under the 
GATT’s general exception for the envi-
ronment. 

Developing countries claim that 
linking trade measures to climate and 
the environment are unjust because 
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C an and should developed coun-
tries impose extra charges on the 

imports of developing countries based 
on the level of carbon dioxide and 
other greenhouse gases that are linked 
to producing the imports? 

This has become a burning issue, 
especially since the US House of Repre-
sentatives passed a bill on climate 
change in June.   

The American Clean Energy and 
Security Act of 2009 (also known as the 
Waxman-Markey bill) obliges the US 

President to place a charge on import-
ers of certain products that come from 
developing countries by 2020. 

The importers will have to buy 
“allowances” for the emissions of the 
products they bring into the country.  
In effect, this is like putting an extra 
tax or duty on the developing coun-
tries’ goods, and the rate may depend 
on how much carbon dioxide is emit-
ted during the making of these prod-
ucts. 

The bill’s advocates say this is 
needed so that US domestic firms, 
which will also have to pay for emis-
sions allowances, can maintain their 
competitiveness vis-à-vis imports. 

The law will limit the total level of 
emissions for the country. Importers 
of goods from countries that have not 
undertaken emission reduction com-
mitments as stringent as the US in an 
international agreement (or that do 
not meet two other criteria) will have 
to purchase “international reserve 
allowances”. 

Since other developed countries are 
obliged to cap their emissions at a 
level still to be negotiated, the US-
proposed import measure will apply 
only or mainly to developing coun-
tries.  Least developed countries are 
exempted, as are also those develop-
ing countries accounting for a small 
share of the total emissions. 

The middle-income developing 
countries and those with large popula-
tions will be affected. Importers of 
their heavily-traded energy-intensive 
products will have to buy emissions 
allowances, a measure that will raise 
the prices of the imports, which could 
affect their sales in the US. 

The products to be subjected to this 
new import charge are expected to 
include chemicals, iron and steel, ce-
ment, glass, lime, some pulp and pa-
per products, and non-ferrous metals 
such as aluminium and cper. 

The two biggest developing coun-
tries – India and China – have already 
attacked this part of the Waxman-
Markey Bill as constituting disguised 
protectionism and flouting the rules of 
the World Trade Organisation (WTO). 

The Indian Environment Minister 

they have lower technological capacity 
and thus cannot match the developed 
countries.  Developing countries 
should instead be assisted through 
technology transfer, but the IPR regime 
(especially the TRIPS agreement) is an 
obstacle, and now the US Congress is 
proclaiming that the US administration 
cannot allow relaxation of the IP rules. 

If climate protection is allowed, it 
will also open the floodgates to all 
kinds of protection by blocking devel-
oping country products on the basis of 
how they are made. 

This “mother of new trade protec-
tion” is coming at a time of economic 
recession when world leaders have 
piously proclaimed they will not resort 
to trade protection. 

The climate-trade issue is thus ex-
plosive, and is opening a Pandora’s 
Box which threatens to contaminate the 
negotiations in the UNFCCC as well as 
the WTO. 

Before the situation deteriorates, 
developed countries should re-consider 
their moves on this issue, restrain the 
climate-protection forces in their soci-
ety and commit instead to a “fair 
game”. 

 
Martin Khor is the Executive Director 

of the South Centre. He can be contacted at: 
director@southcentre.org 
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Threat to Block South’s 
Exports on Climate Grounds 
By Martin Khor 

Mr. Jairam Ramesh described carbon 
tariffs as “pernicious.”  He said that 
climate change should not be negoti-
ated at the WTO. 

Mr. Yao Jian, a spokesperson of  
China’s Ministry of Commerce, on 3 
July criticised developed countries for 
proposing to impose carbon tariffs.  
“China has consistently advocated 
that the international community faces 
climate change together, but some 
developed countries have advocated 
using carbon tariffs against imports,” 
he said.  “This violates basic WTO 
rules.  It only pretends to protect the 
environment, but really it protects 
trade…To put out carbon tariff poli-
cies during the economic crisis and 
ahead of the annual climate change 
conference this year is not timely.  It 
doesn’t strengthen faith in the interna-
tional community’s cooperation 
against the crisis.”  

The Waxman-Markey bill was 
passed by a small majority of the US 
House of Representatives in the last 
week of June.  The US Senate will pro-
duce its own version of a climate bill, 
and this is expected to be even more 
protectionist. A joint Congress bill will 
then be sent to President Obama for 
his approval. 

Under the Waxman-Markey bill, 
the import measures will be automati-
cally applied, unless the President 
declares that the measures are against 
the national economic interests, and 
Congress approves this declaration. 

The use of trade measures with the 
effect of blocking out developing 
countries’ goods on climate grounds is 
beginning to generate great contro-
versy and may result in a severe blow 
to the WTO and the multilateral trad-
ing system, as well as sour the atmos-
phere in the negotiations taking place 
in the UN’s climate convention. 

Many developing countries will 
read the bill as an attempt by the US to 
evade its commitment to assist devel-
oping countries, and instead shift the 
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the local good. Both should be charged 
the same rate. 

In considering import taxes or 
charges, it is the physical characteristics 
of the imported product that should be 
considered, and not the processes and 
production methods (PPMs) that are 
used in making the product. 

Many argue that since the climate-
related charges to be imposed are 
based on processes and production 
methods (that is, on how much emis-
sions were generated by the produc-
tion), and not on the physical character-
istics of the product, this is not com-
patible with the rules or spirit of the 
WTO.  

However, others point out that 
there have been a number of panel 
cases in the WTO on the processes and 
production methods issue, and that the 
decisions of the panels have not been 
conclusive as to whether an import 
measure based on PPMs is allowed by 
the WTO. 

If the measure does not clear these 
two tests, its advocates could try an-
other  argument, which is to rely on 
Article XX of the GATT agreement, 
which allows for an exemption (from 
following the GATT rules) on environ-
mental grounds, provided certain con-
ditions are met. 

Making use of this environmental 
exception to impose an extra tax on 
developing countries’ imports based on 
their emission or pollution levels is 
unfair to developing countries, because 
their levels of development, financial 
resources and technology are much 
lower than those of developed coun-
tries. 

burden of adjustment onto these devel-
oping countries. 

Under the climate convention, only 
developed countries have to undertake 
legally binding commitments to cut 
emissions, in recognition that they are 
responsible for much of the emissions 
in the past. 

Under the convention, the devel-
oped countries also committed to pay 
for the costs incurred by developing 
countries when they take actions on 
climate change. The convention also 
says that the extent to which the devel-
oping countries act against climate 
change depends on the extent to which 
developed countries provide them with 
finance and technology transfer. 

The import measures proposed in 
the US Bill will be seen as an attempt to 
escape these provisions of the conven-
tion, and instead to push the costs of 
adjusting to a climate-friendly world 
onto the developing countries.  The 
developing countries have already at-
tacked such a trade measure during the 
UNFCCC talks in Bonn in August.  

Allowed under WTO? 
Controversy is also brewing as to 
whether the proposed US measures are 
allowed in the WTO. For a measure to 
be legal under the WTO, it must meet 
two tests. 

Firstly, there must be “national 
treatment”, in that the local product is 
subjected to the same charges as the 
imported product. 

Secondly, products that are like one 
another should be treated the same 
way. But the term “like product” is 
taken to mean an imported good that 
has the same physical characteristics as 
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Developing countries are worried their exports will be curbed by climate related trade measures 

Source: parkhow
ell.com

 

Climate change is already having a dra-
matic impact on the environment and will 
also complicate countries’ trade relations  

Unfair to the South 
As the trade expert Chakravarthi 
Raghavan remarked in 1996, when the 
trade and environment issue first 
emerged at the WTO, it is an imbalance 
and unfair to developing countries to 
have a general environment exception 
to the GATT/WTO rules (which favour 
developed countries since they control 
environmental technology) while the 
WTO does not have a general develop-
ment exception to the GATT/WTO 
rules (which would enable developing 
countries to exempt certain rules on 
development grounds). 

To make use of trade measures on 
climate change grounds would in effect 
be to punish developing countries for 
being less developed.  They face barri-
ers such as IPRs (owned mainly by rich 
countries’ companies), lack of technol-
ogy cooperation and little funds, that 
prevent them from having low-
emission industrial production. 

The developing countries thus be-
come double victims – of the effects of 
climate change, and of the developed 
countries’ measures that push the ad-
justment burden onto them. 

This issue has already been brought 
up at the UNFCCC talks, and is likely 
to figure prominently as well in the 
WTO, as the developing countries ob-
ject to trade measures being used uni-
laterally that block their exports.  It is 
an issue that will be hotly debated for 
years to come. 



their mitigation burden onto develop-
ing countries, and this would contra-
vene the principles and provisions of 
the Climate Change Convention. 

The G77 and China stated that the 
measures would in particular be con-
travening the Convention’s principles 
of equity, common but differentiated 
responsibility and respective capabili-
ties, and the principle enshrined in arti-
cle 3.5 that the Parties should cooperate 
to promote a supportive and open in-
ternational economic system that 
would lead to sustainable economic 
growth and development in all Parties, 
particularly developing country Par-
ties. 

[Article 3.5 also states that 
“Measures taken to combat climate 
change, including unilateral ones, 
should not constitute a means of arbi-
trary or unjustifiable discrimination or 
a disguised restriction on international 
trade”]. 

The G77 and China made these 
points on 13 August in a statement pre-
sented by Brazil at the sub group on 
“economic and social consequences of 
response measures”. 

The G77 and China also proposed to 
establish a mechanism, such as a Fo-
rum, to identify and minimize the ad-
verse economic consequences of re-
sponse measures.  It also provided the 
terms of reference of this mechanism. 

The statement of G77 and China 
commented that developed countries 
are in the process of designing and im-
plementing trade-distorting measures 
to combat climate change, such carbon 
border adjustment measures, carbon 
tariffs, carbon footprint labeling.   

“These measures could have distor-
tive effects on international trade, re-
strict the exports of developing coun-
tries and negatively affect the workers 
of those sectors that would have re-
sponse measures, and therefore hinder 
the social and economic development 
of our countries,” said the group.  
“Developed country Parties should not 
adopt unilateral trade restrictive meas-
ures against developing countries in 

T he Copenhagen conference on cli-
mate change in December should 

make clear that developed countries 
shall not make use of climate change to 
introduce unilateral trade measures 
against goods and services imported 
from developing countries. 

This demand was made by the G77 
and China in Bonn in August, during a 
preparatory meeting for the Copenha-
gen conference under the UN Frame-
work Convention on Climate Change 
(UNFCCC).  

Trade protection in the name of cli-
mate change has become one of the 
most heatedly discussed issues in the 
climate talks.  This was catalysed by 
the climate-related bill (known as the 
Waxman-Markey bill) passed by the 
US House of Representatives in June.  

At the Bonn session (3-14 August 
2009), India proposed explicit language 
to be included in the Copenhagen out-
come, that developed countries shall 
not to resort to any form of unilateral 
measures against goods and services 
imported from developing countries on 
grounds of protecting the climate as 
such measures violate the provisions of 
the United Nations Framework Con-
vention on Climate Change.  

At the same session, the Group of 77 
and China also called on developed 
countries not to adopt unilateral trade-
restrictive measures against developing 
countries.  The group said that if they 
adopt these trade measures, the devel-
oped countries would be passing on 
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India, G77 Propose Text Against Trade 
Protection in Copenhagen Draft 

 

At a meeting of the Ad Hoc Working Group on Long Term Cooperative Ac-
tion (AWG-LCA) of the UNFCCC in Bonn on 12 August, India proposed the 
inclusion of the following paragraph for inclusion in the negotiating text for 
the Copenhagen conference: 

"Developed country Parties shall not resort to any form of unilateral meas-
ures including countervailing border measures, against goods and services 
imported from developing countries on grounds of protection and stabilisa-
tion of climate. Such unilateral measures would violate the principles and 
provisions of the Convention, including, in particular, those related to  the 
principle of common but differentiated responsibilities (Article 3, Paragraph 
1); trade and climate change (Article 3 paragraph 5); and the relationship 
between mitigation actions of developing countries and provision of finan-
cial resources and technology by developed country Parties (Article 4, Para-
graphs 3 and 7).” 

India’s Proposed Copenhagen Text 
Opposing Unilateral Trade Measures 

UNFCCC Session in Bonn in August   



I n making national policies on cli-
mate change, developed countries 

should ensure that these do not penal-
ize developing countries.  

However, governments in some 
developed countries are now propos-
ing to impose carbon-based taxes, in-
cluding border tax adjustment meas-
ures, on products imported from devel-
oping countries. These are based on the 
argument that because developing 
country producers are able to utilize 
less costly but higher carbon emitting 
production methods for such products, 
developing countries’ products are 
hence cheaper and more competitive 
than similar products produced by de-
veloped countries. 

Europe 
In November 2006, then-French Prime 
Minister Dominique de Villepin sug-
gested that countries “do not sign up to 
a post-2012 international treaty on cli-
mate change could potentially face ex-
tra tariffs on their industrial exports.” 
This suggestion was opposed by the 
European Commission, citing potential 
conflicts with WTO rules.  

But his idea was reiterated by then-
French President Jacques Chirac in 

January 2007 and by current French 
President Nicolas Sarkozy in Novem-
ber 2007. In early 2008, the European 
Commission discussed proposals that 
would impose a de facto carbon tax on 
imports by requiring companies im-
porting goods into the European Union 
from countries that do not similarly 
restrict greenhouse gas emissions to 
first buy EU emissions permits. To 
date, however, there is as yet no EU-
wide carbon-based border tax.  

United States 
In the United States, a bill was passed 
on 26 June 2009 by the House of Repre-
sentatives that contains carbon-based 
border adjustment measures to address 
competitiveness and carbon leakage 
concerns.  These concerns are in Sec. 
401 of House Resolution No. 2454 enti-
tled the “American Clean Energy and 
Security Act of 2009” authored by US 
Representatives Henry Waxman (D-
CA) and Edward Markey (D-MA). 

This section would insert a new 
“Part F” to Title VII of the US Clean Air 
Act, which part would be entitled 
“Ensuring Real Reductions in Indus-
trial Emissions.” This new Part F has 
two subparts: 

contravention of the provisions of the 
UNFCCC.” 

India had proposed that its text be 
incorporated into the mitigation section 
of the text that deals with response 
measures.  However other countries 
including China, Singapore and Saudi 
Arabia also wanted the text to be in the 
section on “shared vision.”, which has 
more prominence. 

The G77 and China statement pre-
sented to the sub-group also dealt with 
other matters.  It said that “all develop-
ing countries will suffer economic and 
social consequences of response meas-
ures.  Policies and measures to mitigate 
emissions should take into account the 
potential negative environmental, so-
cial and economic consequences of re-
sponse measures on developing coun-
tries and consideration must be given 
to concrete remedies and effective ac-
tions to minimize any such conse-
quences.” 

It added:  “There is a need for con-
crete action related to funding, and the 
transfer of technology for developing 
country parties, and to establish a 
mechanism, such as a Forum, to iden-
tify and minimize the adverse eco-
nomic consequences of response meas-
ures as follows: 

• Identifying, quantifying and con-
sidering means to address the adverse 
impacts of measures taken to mitigate 
climate change on developing country 
Parties. 

• Providing support for the integra-
tion of economic diversification into 
sustainable development strategies and 
for facilitating efforts to achieve eco-
nomic diversification in developing 
countries. 

• Encouraging direct investment, in 
particular through technology transfer 
from developed countries to assist and 
promote the economic diversification 
of developing countries. 

• Addressing the extent to which 
measures taken to mitigate climate 
change that constitute restrictions to 
trade raise concerns for developing 
country Parties with respect to their 
impact on social and economic devel-
opment in developing countries. 

• Removing the barriers to effective 
technology transfer and of financial 
resources necessary to respond to miti-
gation measures.” 
 

By Martin Khor and Hira Jhamtani 
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New Climate Protectionism:  
Analysis of the trade measures 
in the US climate bill 
Vicente Paolo Yu 

Source: JasoR
eed/R

euters 

US President Barack Obama supported the US climate bill at a news conference  in June  



such a way that it would effectively 
subsidize US energy-intensive and 
trade-exposed industrial sectors’ costs 
of compliance with more strict green-
house gas emission regulations by off-
setting such costs with more emission 
allowance rights which the rebate re-
cipient would then be able to sell or 
transfer to other emitters or to bank the 
rebate allowances which it can then use 
for purposes of complying with the 
law. 

US International Reserve Allowance 
Program 
The International Reserve Allowance 
Program is intended to address the 
competitiveness issues that may arise 
vis-à-vis US producers or manufactur-
ers if “85 percent or less of United 
States imports” of the “covered goods” 
with respect to specific industrial sec-
tors are produced or manufactured in 
countries that meet one or more of the 
criteria in Sec. 767(c) of the Clean Air 
Act. 
      The criteria are as follows: 

(1) The country is a party to an in-
ternational agreement to which the 
United States is a party that includes a 
nationally enforceable and economy-
wide greenhouse gas emissions reduc-
tion commitment for that country that 
is at least as stringent as that of the 
United States;  

(2) The country is a party to a multi-
lateral or bilateral emission reduction 
agreement for that sector to which the 
United States is a party;  

(3) The country has an annual en-
ergy or greenhouse gas intensity, as 
described in section 763(b)(2)(A)(ii), for 
the sector that is equal to or less than 

the energy or greenhouse gas intensity 
for such industrial sector in the United 
States in the most recent calendar year 
for which data are available. 

What this basically means is that if 
15 percent or more of US imports of the 
covered goods for that sector are pro-
duced or manufactured in countries 
that do not meet at least one of such 
criteria, then the President of the US 
will be required, no later than 30 June 
2018 and every four years thereafter to 
refine, put in place and implement an 
International Reserve Allowance Pro-
gram with respect to such goods. 

Many goods imported from devel-
oping countries will be affected by this 
provision. For example: 

• In 2004-2007, the share of US im-
ports of cement (hydraulic cement) of 
just three non-Annex I UNFCCC Par-
ties (China, Thailand, and Korea) al-
ready exceeded 15 percent of total US 
imports – e.g. China, 19%; Thailand, 
9%; Republic of Korea, 8%.   

• In May 2009, almost 43% of US 
imports of steel products came from 
just six developing countries (i.e. Mex-
ico, 10.8%; China, 14.5%; Brazil, 1.7%; 
Venezuela, 1.5%; India, 2.8%; Korea, 
11.5%).  

Under this program, goods may be 
imported into the US only if 
“international reserve allowances” are 
first purchased by the US importer 
from the US government.  Then  the 
appropriate amounts of such pur-
chased allowances to cover the im-
ported goods being imported are sub-
mitted to the US government.  

The purchase of the international 

• Subpart 1 – establishing an Emis-
sion Allowance Rebate Program com-
mencing no later than 30 June 2011 for 
eligible industrial sectors that would 
allow the US EPA to distribute emis-
sion allowances to greenhouse gas-
emitting entities in US domestic eligi-
ble industrial sectors in order to “rebate 
the owners and operations [of these 
entities] for their greenhouse gas emis-
sion costs incurred under this title, but 
not for costs associated with other re-
lated or unrelated market dynamics’; 
and 

• Subpart 2 – authorizing the US 
President that if, by 1 January 2018, a 
multilateral agreement that meets the 
negotiating objectives set out in Sec. 
766 of the Clean Air Act has not en-
tered into force with respect to the US, 
to establish an International Reserve 
Allowance Program no later than 30 
June 2018, which would require US 
importers to purchase and submit in-
ternational reserve allowances as a con-
dition for being able to import into and 
sell in the US goods produced outside 
the US (subject to certain qualifica-
tions). However, the International Re-
serve Allowance Program may not ap-
ply to imports into the US before 1 
January 2020. 

US Emission Allowance Rebate  
Program 
Under this program, owners or opera-
tors of a GHG-emitting “covered en-
tity” (e.g. an iron or steel factory or 
chemical plant) that are under indus-
trial or manufacturing sectors that are 
energy-intensive – i.e. they meet certain 
energy or GHG intensity thresholds 
(“at least 5 percent”) – and are trade-
exposed – i.e. they meet a trade inten-
sity threshold (“at least 15 percent”), or 
which meet a “very high energy or 
greenhouse gas intensity” threshold of 
“at least 20 percent”, can obtain rebates 
from the US government for their 
greenhouse gas emission costs.  

These emission allowance rebates 
that can be distributed as rebates to 
offset greenhouse gas mitigation costs 
can be availed of by entities in the US 
manufacturing sector, in particular 
those that are deemed to be “trade-
vulnerable” – i.e. energy-intensive, 
trade-exposed – industries under Sec. 
782(e) of the US Clean Air Act. These 
would include, for example, the US 
metal and phosphate producers and US 
manufacturers of items for consump-
tion. 

The rebate program is designed in 

Page  6 ●  South Bulletin ●  Issue 40, 10 September 2009 

Photo: triplepundit 

The world is caught in a bind of climate and trade linkages and potential conflict 



Conclusion 
In short, under the Waxman-Markey 
bill, to address the carbon leakage and 
competitiveness concerns of US indus-
try, the US government would:  

• Compensate – i.e. subsidize – the 
costs incurred by these industries (in 
particular the energy-intensive and 
trade-vulnerable ones) for complying 
with more stringent US GHG emission 
targets; and  

• Raise trade barriers (in the form of 
the requirement to purchase and sub-
mit international reserve allowances as 
a condition for importation into in the 
US) to products from other countries, 
especially developing countries, that 
would compete with the goods pro-
duced by these US industries. 

It should be noted, however, that 
the Obama administration has stated in 
a 14 April 2009, letter by the US Trade 
Representative, Ron Kirk, to a senior 
member of the House Committee on 
Energy and Commerce, that it believes 
that “the best approach to address car-
bon leakage concerns is to negotiate a 
new international climate change 
agreement in the United Nations that 
ensures that all major emitters take 
long term, significant action to reduce 
their greenhouse gas emissions” and 
that it “does not support any specific 
measures, including border measures, 
at this time.”  

Should these provisions in the Wax-
man-Markey HR No. 2454 pass the US 
Senate and are signed into law by 
President Obama, the consistency of 
these provisions in relation to WTO 
rules and disciplines (especially on 
non-discrimination and prohibited sub-
sidies) need to be carefully assessed. 

The border adjustment measures 
raise deep concerns among developing 
countries. Their access to developed 
country markets is a major component 
in their development strategy.  Hence 
these are likely to be seen as disguised 
protectionist measures that would ar-
guably be contrary to UNFCCC Art. 3.5 
and relevant WTO rules.  

These measures will have an ad-
verse effect on the UNFCCC negotia-
tions on the Bali Action Plan. They are 
likely to be seen:  

• as an attempt to protect domestic 
US greenhouse gas-emitting industries 
from the alleged adverse international 
competitiveness impacts that may arise 
as a result of the imposition domestic 
US greenhouse gas mitigation require-
ments; 

• as an attempt to extra-territorially 
enforce developed countries’ carbon 
emission standards onto developing 
countries’ products and production 
processes even when the latter do not 
have the finance nor technology to ef-
fectively adopt and comply with such 
standards; 

• as an attempt to penalize develop-
ing countries, through making their 
exports less competitive, for not under-
taking GHG emission reduction com-
mitments or targets; 

• as an attempt to prevent develop-
ing countries from their achieving de-
velopment objectives (resulting in a 
“lock-in” of poverty) in part by limiting 
export opportunities; and 

• as non-compliance by developed 
countries with their treaty commit-
ments under both the UNFCCC (Art. 
3.5) and the WTO not to engage in arbi-
trary or unjustifiable discrimination or 
disguised restrictions on the trade of 
developing countries. 
Such measures do not, therefore, send a 
positive political signal on the part of 
developed countries to engage and 
negotiate with developing countries in 
good faith in both the UNFCCC and 
WTO negotiations. These could have 
detrimental effects on the ability of 
UNFCCC Parties to engage construc-
tively with each other with arriving at 
an agreed outcome for the Bali Action 
Plan in the UNFCCC or the Doha nego-
tiations in the WTO. 

 
NOTE:  This is a summary of a South 
Centre informal note on “The New 
Climate Protectionism in the North: 
Subsidies and Border Adjustment 
Measures in the Name of Climate 
Change.”  

reserve allowances for imported prod-
ucts would not be required in the fol-
lowing instances: 

• the product is from a country that 
is “determined to meet” any of the 
greenhouse gas mitigation commit-
ment-related criteria set out in Sec. 
767(c); 

•  the product is produced in a least-
developed country as identified by the 
UN; 

• the product is produced in a for-
eign country responsible for less than 
0.5 percent of total greenhouse gas 
emissions and less than 5 percent of US 
imports of covered goods with respect 
to the eligible industrial sector. 

The purchase price for the interna-
tional reserve allowances to be paid by 
a US importer to the US government is 
to be equivalent to the auction clearing 
price for emission allowances obtained 
for the most recent emission allowance 
auction. The general methodology for 
determining the amount of purchased 
international reserve allowances to be 
submitted by a US importer is left to 
the US EPA with the concurrence of US 
Customs to determine. 

 
This is essentially a carbon-based 

border adjustment measure. It would 
effectively increase the transaction cost 
of countries, especially developing 
countries (since they are not obliged to 
sign on to binding emission targets in 
the UNFCCC)  in exporting their prod-
ucts to the US.   As a result, the applica-
tion of the International Reserve Allow-
ance Program to various goods from 
developing countries would reduce the 
trade competitiveness of the affected 
exporters from developing countries. 

Source: chrism
adden (U

K
) 

When Noah invented his Ark, there were no patents to block technology transfer 
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Vicente Paolo Yu 

I ssues that link trade competitiveness and climate change 
policy reflect how developing countries view the policy 

regimes under the UN Framework Convention on Climate 
Change (UNFCCC) and the World Trade Organization 
(WTO). 

For developing countries, the priority is how the issues 
affect their development prospects. 

The relationship between trade and climate change 
measures in the climate regime is governed by, among oth-
ers, Art. 3.5 of the UNFCCC which states that “measures 
taken to combat climate change, including unilateral ones, 
should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international 
trade.” 

This language, in fact, reflects Art. XX of the General 
Agreement on Tariffs and Trade (GATT), which allows 
WTO members to adopt measures that may be inconsistent 
with their WTO obligations if such measures are, inter alia, 
“necessary to protect human, animal or plant life or health” 
or are related “to the conservation of exhaustible natural 
resources if such measures are made effective in conjunc-
tion with restrictions on domestic production or consump-
tion”, provided that these measures “are not applied in a 
manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the 
same conditions prevail, or a disguised restriction on inter-
national trade.” 

From the perspective of developing countries, trade 
measures are not the best nor the most appropriate means 
for addressing climate change. Rather, there is great con-
cern that the use of trade measures by developed countries 
ostensibly to address climate change concerns may in fact 
have the effect of restricting the market access of develop-
ing country products in developed countries and enhancing 
the competitive edge that developed countries have in 
global trade, thereby “locking in” the current inequitable 
development gap between developed and developing 
countries. 

Trade Liberalization in Environmental Goods and Ser-
vices 

Proposals in the WTO for market opening by developing 
countries to developed countries’ environmental goods 
through precipitate tariff and non-tariff barrier elimination 
inconsistent with their development context could lead to a 
situation of technology-dependency in which developing 
countries depend on developed countries as the providers 
of such goods without developing the ability to manufac-
ture such goods on their own.  

A more appropriate approach requires the promotion of 
broader policy measures designed to support developing 
countries’ ability to adopt, adapt, and innovate on such 
goods (such as flexibilities in IPR regimes, technology 

transfers, support to research) as well as develop their own 
environmental goods.   This also requires funding support. 

Technology Transfer and Intellectual Property Rights 

An essential component of global action to address climate 
change is the continuous innovation and rapid diffusion of 
climate-related environmentally sound technologies (ESTs) 
under conditions that would allow all countries, especially 
developing countries, to eventually adopt, adapt, innovate 
and produce such technologies on their own. Although the 
transfer of ESTs from developed to developing countries is, 
under the UNFCCC and its Kyoto Protocol, a treaty com-
mitment on the part of developed countries, actual transfers 
on a non-commercial basis have not really taken place.  

IPR issues are important to consider since most ESTs are 
patented technologies owned by firms in developed coun-
tries, and there are an increasing number of patents on cli-
mate related technologies.  Developing countries in the 
UNFCCC negotiations have pushed for a relaxation of ex-
isting IPR regimes. 

Standards-Setting 

Energy efficiency standards can be regulatory vehicles that 
can be used to promote energy efficiency and change en-
ergy producer and consumer behaviour. However, there 
are great variations in terms of the methodologies, technical 
bases, testing modalities and procedures, and enforcement 
processes in defining and implementing such standards. In 
this context, developing countries have generally stressed 
that the development of such standards must be consistent 
with the WTO Agreement on Technical Barriers to Trade. 
Furthermore, due consideration must be given for the spe-
cific national circumstances of developing countries when 
standards are to be applied. The UNFCCC recognizes the 
need to ensure that such standards-setting does not ad-
versely impact developing countries.  In shaping such inter-
national standards, developing country participation must 
be ensured. Also, standards must provide for flexibility to 
allow developing countries to reflect in such standards their 
own development context. 

Competitiveness, Trade and Climate Change 
Linkages:  Developing Countries’ Perspectives 
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Border Adjustment Measures 

Since the 1990s, energy-intensive industries in developed 
countries have become subject to carbon taxes and higher 
energy efficiency standards. Although the competitiveness 
impacts of domestic carbon-based taxation and regulation 
in developed countries on their energy-intensive industries 
may in most cases not be significant or are indirect and of-
tentimes mitigated by exemptions or subsidies, developed 
countries still seek to address perceived adverse competi-
tiveness impacts arising from asymmetrical carbon-based 
taxation and regulation through carbon-based border ad-
justment measures. 

A recent example is the “American Clean Energy and 
Security Act of 2009”. Among others, it would authorize the 
US President to establish an International Reserve Allow-
ance Program no later than 30 June 2018, if by 1 January 
2018 a multilateral agreement that meets US negotiating 
objectives on climate change (e.g. objectives that essentially 
require that the agreement include binding mitigation com-
mitments for “major emitters” including developing coun-
tries) has not entered into force with respect to the US. 

This international reserve allowance program would be 
applied to imported goods where 15 percent or more of US 
imports of such goods are produced or manufactured in 
countries that do not essentially do not have the same level 
of GHG mitigation actions or commitments as the US.  

It would require US importers to purchase and submit 
international reserve allowances as a condition for being 
able to import into the US foreign-produced goods. This 
international reserve allowance requirement is essentially a 
carbon-based trade-related border measure.  

It would effectively increase the transaction cost of other 
countries – especially non-Annex I UNFCCC Parties – in 
exporting their products to the US. In consequence, the ap-
plication of the International Reserve Allowance Program 
to various goods from developing countries would then 
reduce the trade competitiveness of exporters of the goods 
covered thereby. 

However, studies have suggested that addressing car-
bon competitiveness concerns using a system of border ad-
justment measures may not necessarily be effective, espe-
cially in light of the “administrative requirements, costs and 
technical practicality” of border adjustments that serve as 
the “greatest barriers to their implementation,” nor in terms 
of meeting any objective they might have of getting other 
countries to adopt more stringent carbon emission regula-
tions – especially if the trade flows of the countries con-
cerned with respect to the products covered by the meas-
ures are not large or significant to the exporting country. 

The potential of having their exports be discriminated 
against as a result of such subsidies and border measures in 
the name of climate change raises deep concerns among 
developing countries. The ability to access developed coun-
try markets for their exported goods remains a major com-
ponent in many developing countries’ development strate-
gies. 

Hence, carbon-based border adjustment measures are 
likely to be seen as disguised protectionist measures that 
would arguably be contrary to UNFCCC Art. 3.5 and vari-
ous WTO rules. Border barriers to their exports will have 

adverse implications on the extent to which developing 
countries will be able to generate trade-derived capital sur-
pluses to invest domestically in building up improved de-
velopment-oriented physical, human and financial infra-
structures. Such measures would have detrimental effects 
on the ability of UNFCCC Parties to engage constructively 
with each other with arriving at an agreed outcome at the 
conclusion of the process under the Bali Action Plan. Bor-
der adjustment measures are likely to be highly politically 
divisive. 

Carbon Competitiveness and Leakage 

The issue of “carbon leakage” – i.e. a relocation of carbon-
intensive industries from countries with stringent climate 
change-related rules (such as GHG emission restrictions 
leading to lower emissions) to countries with less stringent 
rules or without such rules (leading to increased emissions) 
– has been flagged by developed countries as a major issue. 

But developing countries are suspicious that this issue 
has been raised because the  developed countries want to 
ensure that they continue to maintain their trade competi-
tive edge with respect to high-value-added and energy-
intensive manufactured products.   These industrial sectors 
– especially iron and steel, cement, chemicals – form the 
backbone for industrial diversification and the develop-
ment of a manufacturing base for higher-value added prod-
ucts. Developing countries are concerned that developed 
countries want to use the “carbon leakage” argument to 
enact measures to prevent them from climbing up the 
manufacturing value chain. 

Conclusion 

As stressed in Art. 4.7 of the UNFCCC, in implementing 
climate change-related actions, the first and overriding pri-
ority of developing countries is economic and social devel-
opment and poverty eradication. This priority underlines, 
shapes, and influences developing country perspectives, 
positions and actions on climate change. Initiatives, propos-
als, or suggestions that may adversely impact on the ability 
of developing countries to promote and achieve their devel-
opment objectives would, hence, be reacted to negatively. 

To unblock the negotiations and send positive negotiat-
ing signals, developed countries should refrain from adopt-
ing border adjustment measures, pushing for trade liberali-
zation of climate-friendly products of export interest to de-
veloped countries, and adopting standards that may act as 
barriers to the exports of developing countries. 

In the ultimate analysis, issues of trade competitiveness 
and climate change are about the sharing of the shrinking 
global emissions budget. These issues are therefore a reflec-
tion of a broader global policy debate over the developing 
countries’ role and influence in global governance. 

 

Vicente Paolo Yu is the Coordinator for the Global Gov-
ernance for Development Programme, South Centre. This is 
a summary of a forthcoming paper which will be published 
by the South Centre. The author can be contacted at: 
yu@southcentre.org 
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developing countries. 
The US administration’s position at 

the UNFCCC climate talks is reflecting 
the stand taken by the US House of 
Representatives.  Since the IPR issue is 
such a critical component of the 
broader technology transfer issue in the 
climate negotiations, the extreme US 
position is posing a serious problem in 
the countries getting to a deal in Co-
penhagen.     

The new US policies raise questions 
on whether developed countries are 
serious about fulfilling their UNFCCC 
commitments, in particular, that the 
"developed country Parties ... shall take 

all practicable steps to promote, facili-
tate and finance, as appropriate, the 
transfer of, or access to, environmen-
tally sound technologies and know-
how to other Parties, particularly de-
veloping country Parties, to enable 
them to implement the provisions of 
the Convention" [Article 4(5) of the 
UNFCCC.] 

Policies pertaining to intellectual 
property as well as other protectionist 
policies (e. g. subsidies and border ad-
justment measures) found in the recent 
ACES and other Acts being considered 
by the Congress are likely to have det-
rimental effects on the ability of 
UNFCCC Parties to engage construc-
tively and to achieve an ambitious and 
equitable outcome to deal with the cli-
mate problem. 

Dealing appropriately with the in-
tellectual property barrier is central to 
any discussion on technology transfer 
as patents are monopolies that give the 

holder the right to exclude others from 
using the technology for at least 20 
years. 

There is clear evidence of an up-
ward trend in the patenting of climate-
related technologies since the mid-
1990s. This trend will continue as cli-
mate concerns heighten, funding for 
research and development increases, 
and governments adopt frameworks 
for a greener economy. 

In addition, entities of industrial-
ized countries hold most of the technol-
ogy, raising fundamental questions 
whether developing countries will be 
hampered from affordable access to 
latest mitigation and adaptation tech-
nologies as well as associated know-
how. 

Mark Weisbrot, Co-Director of the 
US-based Centre for Economic and 
Policy Research, recently noted that 
"international efforts to slow the pace 
of worldwide climate disruption could 
also run up against powerful interests 
who advocate a fundamentalist' con-
ception of intellectual property". 

He stated that the "US Chamber of 
Commerce is gearing up for a fight to 
limit the access of developing countries 
to Environmentally Sound Technolo-
gies (ESTs)" as they "fear that interna-
tional climate change negotiations ... 
will erode the position of corporations 
holding patents on existing and future 
technologies". 

Strong provisions on intellectual 
property in US policies under Congres-
sional consideration, reflects a dog-
matic protectionist agenda in favour of 
its corporations to the detriment of in-
novation and widespread dissemina-
tion of technologies that could poten-
tially save the planet. 

Foreign Relations Authorization  Act 
The House of Representatives voted on 
10 June 2009 to establish a new US pol-
icy that will oppose any global climate 
change treaty that weakens the IPRs of 
American green technology. The meas-
ure is part of the Foreign Relations Au-
thorization Act (H. R. 2410) that has 
been referred to the Senate Committee 
on Foreign Relations. An authorization 
bill is a proposed public law that per-
mits the federal government to carry 

Sangeeta Shashikant 
 

T he transfer of climate-related tech-
nology to developing countries is 

facing barriers in new United States 
policies with protectionist elements. 

There is scientific consensus on the 
seriousness of climate change and rec-
ognition of the need for swift world-
wide deployment of low greenhouse 
gas (GHG) emission technologies. Yet, 
the US, which is a major source of pre-
sent and future climate-friendly tech-
nologies, is adopting policies that will 
strengthen barriers to access those tech-
nologies. 

Of concern are three laws: the 
American Clean Energy and Security 
Act 1978 (amended 2009), the Foreign 
Operations and Related Programs Ap-
propriations Act 2010, and the Foreign 
Relations Authorization Act for fiscal 
years 2010 and 2011, recently approved 
by the House of Representatives and 
pending in the Senate. 

These contain provisions that condi-
tion US participation in any global cli-
mate deal and provision of funding 
(bilateral and multilateral assistance) 
for climate-related purposes to robust 
compliance and enforcement of exist-
ing international legal requirements for 
the protection of intellectual property 
rights (IPRs). The IPRs to be applied 
and enforced are those formulated in 
the World Trade Organisation Agree-
ment on Trade-related Aspects of Intel-
lectual Property Rights (TRIPS Agree-
ment) and bilateral trade agreements. 

These developments are counter to 
the call by developing countries for an 
appropriately balanced IPR system to 
enable effective transfer of technologies 
to deal with climate change. 

At the UN Framework Convention 
on Climate Change session in Bonn in 
August 2009, in preparation for the 
Copenhagen conference in December, 
the US representative called for IPR 
issues to be “taken off the table.”   
These issues had been placed by devel-
oping countries, as barriers to technol-
ogy transfer.  The G77 and China has 
proposed that patents on climate-
related technology be exempted for 
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Three US Congress bills prevent the US administration from agreeing to relax IPR rules 
or enforcement in the global climate talks, thus posing barriers to technology transfer  



Democrat party and passed by the 
House of Representatives on 26 June 
2009 (H. R. 2454). It is awaiting US Sen-
ate action and adoption before it be-
comes US law. 

Extensive provisions on intellectual 
property are found in the Chapter on 
"Exporting Clean Technology". The 
stated purpose of the Chapter is to: (i) 
encourage countries to adopt policies 
and measures that substantially reduce, 
sequester or avoid GHG emissions; (ii) 
promote successful negotiation of a 
global agreement to reduce GHG emis-
sion under the UNFCCC; and (iii) pro-
mote robust compliance with and en-
forcement of existing international le-
gal requirements for the protection of 
IPRs as formulated in the TRIPS Agree-
ment and bilateral trade agreements. 

It recognizes that developing coun-
tries are historically least responsible 
for the cumulative GHG emissions. It 
also acknowledges its commitment to 
transfer technology under the 
UNFCCC and the Bali Action Plan. 

However, it also sees "Investments 
in clean technology in developing 
countries" as an opportunity to "open 
up new markets for United States com-
panies" and stresses that "Any weaken-
ing of intellectual property rights pro-
tection poses a substantial competitive 
risk to US companies and the creation 
of high-quality US jobs, inhibiting the 
creation of new green' employment 
and the transformational shift to the 
Green Economy' of the 21st Century". 

These provisions create a mecha-
nism whereby allowances generated 
under a cap-and-trade system would 
be directed toward developing coun-
tries for "qualifying activities". [One 
allowance represents the permission to 
emit one ton of GHG emissions. The 

value of one allowance is not fixed and 
therefore the value of any assistance 
provided for under the Provisions is 
currently indeterminable.] 

The Chapter essentially is about 
conditions that would govern provi-
sion of bilateral and multilateral assis-
tance, through multilateral funds or 
institutions pursuant to the UNFCCC 
such as the Global Environment Facil-
ity or an agreement negotiated under 
the UNFCCC. 

Assistance will only be provided to 
an "eligible" country for "qualifying" 
activities. An eligible country is a de-
veloping country that must have en-
tered into an international agreement 
with the US to mitigate GHG emissions 
or have in force national policies that 
are capable of mitigating GHG emis-
sions. 

To qualify for assistance, the activi-
ties must contribute to "substantial, 
measurable, reportable and verifiable 
reductions, sequestration or avoidance 
of greenhouse gas emissions". The Act 
then provides a non-exclusive list of 
activities that would be considered as 
qualifying activities. 

For distribution through an interna-
tional fund or institution, one key con-
dition is that the Secretary of State (or 
such other Federal Agency head as the 
President may designate) is required to 
ensure that the fund or institution con-
tains adequate mechanisms to require 
that no funds are expended for the 
benefit of any activity that undermines 
the robust compliance with and en-
forcement of existing legal require-
ments for the protection of IPRs as for-
mulated in the TRIPS Agreement. 

Provision of bilateral assistance is 
conditioned on the activity not under-
mining the protection of IPRs for clean 
technology as formulated in the TRIPS 
Agreement and in bilateral trade agree-
ments. The Act also gives the President 
the authority to exclude otherwise eli-
gible countries based on the degree of 
IPR protection in that country. 

The Act further contains elements 
on annual reporting.  It states that not 
later than 1 March 2012 and annually 
thereafter, the President shall submit to 
the appropriate Congressional commit-
tees a report on the assistance provided 
under the chapter. One element to be 
included in the report is an assessment 
of whether any funds expended for the 
benefit of any qualifying activity un-
dermined the protection of IPRs for 
clean technology as formulated in the 

out various functions and programs. 
Section 1120A of the Act states the 

policy regarding climate change: "To 
protect American jobs, spur economic 
growth and promote a `Green Econ-
omy', it shall be the policy of the 
United States that, with respect to the 
United Nations Framework Conven-
tion on Climate Change, the President, 
the Secretary of State and the Perma-
nent Representative of the United 
States to the United Nations should 
prevent any weakening of, and ensure 
robust compliance with and enforce-
ment of, existing international legal 
requirements as of the date of the en-
actment of this Act for the protection of 
intellectual property rights related to 
energy or environmental technology, 
including wind, solar, biomass, geo-
thermal, hydro, landfill gas, natural 
gas, marine, trash combustion, fuel cell, 
hydrogen, micro-turbine, nuclear, clean 
coal, electric battery, alternative fuel, 
alternative refueling infrastructure, 
advanced vehicle, electric grid, or en-
ergy efficiency-related technologies". 

This section is in addition to other 
general extensive provisions about the 
Secretary of State ensuring the protec-
tion of the IPRs of US persons in for-
eign countries as a significant compo-
nent of US foreign policy and for this 
purpose ensuring the provision of ade-
quate resources at diplomatic missions 
to support enforcement action and to 
assist countries to reform their IPR 
laws. 

Amendment  to ACES 1978 
Another protectionist policy is the 
amendment of the American Clean 
Energy and Security Act (ACES) 1978 
authored by US Representatives Henry 
Waxman and Edward Markey of the 

South Bulletin ●  Issue 40, 10 September 2009 ●  Page  11 

 static.guim
 (uk) 



Chu's proposal of letting ideas flow 
unprotected has made the industry 
uncomfortable and some experts view 
these recent policies of the US as an 
attempt to clarify the US position on 
intellectual property. 

Such a position will not only result 
in severe consequences for the wide-
spread dissemination of present and 
future green technologies and the abil-
ity of developing countries to reduce 
emissions without prejudicing their 
right to development. 

It is also likely to have serious im-
plications for development as well as 
areas ranging from medicines to arts 
and culture as countries are pressured 
to adopt higher and higher frameworks 
of intellectual property protection and 
enforcement to satisfy developed-
country governments and their indus-
try. 

The current US policies could also 
become the basis to deny developing 
countries the right to use existing flexi-
bilities such as compulsory licensing, 
exceptions to patents etc, that are em-
bedded in the TRIPS Agreement. 

Thus, it is crucial for developing 
countries to urgently take steps in all 
relevant multilateral fora but particu-
larly under the UNFCCC to: (i) reaffirm 
the right to use the existing flexibilities 
that are available in the TRIPS Agree-
ment to access climate-friendly tech-
nologies; (ii) reaffirm that nothing 
should prevent governments from tak-
ing steps to deal with the climate prob-
lem; and (iii) implement measures that 
would overcome barriers (including 
the intellectual property barrier) to ef-
fective transfer of technology for adap-
tation and mitigation technologies. 

 
Sangeeta Shashikant is head of the 

Geneva office of the Third World Net-
work.  An earlier version of this article 
was published in the SUNS and in a 
TWN Briefing Paper on climate change. 

protection and enforcement for energy 
and environment technology, including 
wind, solar, biomass, geothermal, hy-
dro, landfill gas, natural gas, marine, 
trash combustion, fuel cell, hydrogen, 
micro-turbine, nuclear, clean coal, elec-
tric battery, alternative fuel, alternative 
refueling infrastructure, advanced ve-
hicle, electric grid, or energy efficiency-
related technologies". 

Copenhagen Deal Threatened  
The protectionist nature of the IPR poli-
cies and other policies (e. g. subsidies 
and border adjustment measures) con-
tained in the recent spate of laws being 
considered by the Congress threatens a 
positive outcome in the climate change 
negotiations when UNFCCC Parties 
meet in Copenhagen in December this 
year. 

These policies are essentially a re-
sponse to recent proposals of develop-
ing countries on IPRs made in the con-
text of the ongoing climate negotiations 
to enable effective transfer of technol-
ogy, an obligation of developed coun-
tries under the UNFCCC. 

This includes a proposal by the 
Group of 77 and China calling for cli-
mate-friendly technologies to be ex-
cluded from patenting as well as pro-
posals by other developing countries in 
their individual capacity calling for: (i) 
adoption of a Declaration on IPRs and 
Environmentally Sound Technologies 
in relevant fora; (ii) using to the full, 
flexibilities contained in the TRIPS 
Agreement including compulsory li-
censing to access intellectual property 
protected technologies; (iii) steps to 
ensure sharing of publicly funded tech-
nologies and related know-how; (iv) 
creation of a "Global Technology Pool 
for Climate Change" that ensures ac-
cess to technologies including on roy-
alty-free terms. 

A call to share technology has also 
been made by the US Energy Secretary 
Steven Chu. A New York Times article 
titled "Energy Chief Seeks Global Flow 
of Ideas" (March 2009) reported Chu as 
stating: "If countries actively helped 
each other, they would also reap the 
home benefits of using less energy. So 
any area like that I think is where we 
should work very hard in a very col-
laborative way - by very collaborative, I 
mean share all intellectual property as 
much as possible. And in my meetings 
with my counterparts in other coun-
tries, when we talk about this they say, 
yes, we really should do this. But there 
hasn't been a coordinated effort." 

Address: South Centre, CP 228,   
1211 Geneva 19,Switzerland  

Tel:  +41 22 791 8050 
Fax: + 41 22 798 85 31 

Email: south@southcentre.org 
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TRIPS Agreement and bilateral trade 
agreements. 

Failure to protect IPRs sufficiently 
as required by the US could then result 
in the suspension and termination of 
assistance in whole or in part. 

The Foreign Appropriations Act 
2010 
The House of Representatives also ap-
proved on 9 July 2009 the Foreign Op-
erations, and Related Programs Appro-
priations Act, 2010 (H. R. 3081) that in 
Title V provides for funds appropriated 
to the President for multilateral assis-
tance for the fiscal year ending Septem-
ber 30, 2010. An appropriation Act au-
thorizes the government to spend 
money. 

The Act makes available $225 mil-
lion for contribution to a Clean Tech-
nology Fund and $75 million to a Stra-
tegic Climate Fund of the World Bank.  

However, the Act conditions trans-
fer of funds to the World Bank on the 
Secretary of State certifying to the 
Committees on Appropriations that all 
actions taken during the UNFCCC ne-
gotiations “ensure robust compliance 
with and enforcement of existing inter-
national legal requirements as of the 
date of the enactment of this Act that 
respect intellectual property rights and 
effective intellectual property rights 
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