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THE COLOMBIA FTA: BAD FOR THE ENVIRONMENT

The effects of the Colombia Free Trade Agreement (FTA) on U.S. exports would likely be
insignificant,’ but its environmental effects would be unfortunate. Although it calls on both parties
to enforce their environmental laws and observe certain multilateral environmental agreements," the
Colombia FTA, which is based on the failed NAFTA/CAFTA model, " raises two serious
environmental concerns, among others: (1) the investment chapter of the Colombia FTA allows
foreign corporations to challenge environmental regulations and seek money damages in
compensation for the alleged cost of compliance; (2) agriculture provisions in the agreement are
likely to undermine efforts to achieve sustainable and peaceful development of rural Colombia.

The Colombia FTA investment chapter threatens the environment.

Investment: U.S. Impact

A Separate Court for Foreign Capital. Similar to previous U.S. FTAs, the investment chapter of
the Colombia agreement provides foreign investors with expansive rights. If approved, it will
allow these investors to bypass domestic courts and demand uncapped awards of money damages
by challenging environmental and other public interest regulations, including climate change
measures, ' in proceedings before international tribunals.” Even judgments of state supreme courts
and the U.S. Supreme Court are subject to review. For example, Massachusetts Chief Justice
Margaret H. Marshall was surprised to learn in 2004 that a decision of her court in a land use case
was to be reviewed by a NAFTA tribunal. “I was at a dinner party,” she said. “To say that [ was
surprised to hear that a judgment of this court was being subjected to further review would be an
understatement.”"'

Greater rights than the U.S. Constitution. Specifically, the investor-state dispute mechanism allows
foreign investors to sue governments directly when they believe laws or regulations impinge upon
their rights under the agreement. These rights are far more broadly defined in the Colombia FTA
and similar agreements than in U.S. constitutional law. They include the designation of expected
future profits as a property interest” and procedural rights that are unavailable under the U.S.
laW'Vlll

Investment: Latin American Context

Deregulatory agenda. Multinational corporations are eager to extend investor-state dispute
resolution across Latin America and the developing world.”™ Many of these firms appear to
be motivated by a desire to avoid new environmental and other regulations or tax and royalty
adjustments that could affect their expectations for return on investment. Evidently, these
corporations want to freeze regulations and revenue measures in place once they make an
investment,” thus potentially indemnifying them from strengthened environmental or other
measures in the future.

Environmental consequences. Across South America, a region that accounts for 40% of the
world’s plant and animal species,” multinationals are now making investments in vast tracts



of land to be cleared for factory farming, as well as claims for new mines, oil and natural gas
wells, and other projects. These investments are likely to result in increased threats to species
survival, global warming, displacement of small farms, and depredation of the air, land and
water.™"

Investment.: Colombia Examples

Corporate plantations. Because it could chill new environmental regulations as well as provide a
friendly forum in which to sue the Colombian government, the FTA investment chapter would
facilitate the continued rapid expansion of Colombia’s corporate palm oil plantations - fostering
both environmental harm and human rights abuses in Afro-Colombian, indigenous, and campesino
communities.”" Already, the land area devoted to oil palm plantations in Colombia has increased
from 145,027 hectares in 1998 to 400,000 hectares in 2011, causing large scale deforestation and an
increase in global warming pollution.™ For example, the Choco region of 145,000 square
kilometers is a biodiverse environment of lowland forest, rain forest, mountain ranges, and coastal
areas, in which rare plants and animals survive. Every year, palm oil plantations and other
economic projects destroy about 154,000 hectares of forest in Choc6.™ Furthermore, work
conditions in the palm oil industry can be exploitative and local residents may be threatened and
displaced. In the Tumaco region of Colombia, for example, “paramilitary groups linked to palm oil
plantation owners have carried out a number of massacres and are causing significant
displacement.”™""

Mining & oil. Similarly, the investment chapter would encourage further the boom in multinational
investment in mining and oil drilling operations, many of which deteriorate unique ecosystems and
displace local populations.”™™ For example, the United Nations reported in March of 2011 that at
least 1,000 community members in the Anchicaya River and the Choc6 regions were forced to flee
because of violence between groups vying to control mining operations.™"

Agriculture provisions in the FTA threaten national security and the environment.

Impact on small farmers in Colombia. The Colombia FTA provides market access for U.S. exports
of corn and other grains, beans, chicken, and pork, among other products.” Small Colombian
farmers cannot compete on price against these U.S. products, many of which are heavily
subsidized. U.S. imports are projected to drive down value of production in Colombia by more
than 50% for many of these goods, and by as much as 65% for pork, 68% for chicken, and 79% for
beans.™

Environmental and security consequences. The agriculture provisions in the FTA are projected to
drive scores of small farmers in Colombia, who constitute 10% of the workforce, out of business.™
Many are expected to turn to coca production under the protection of FARC insurgents,
paramilitaries, or drug cartels. This will provide fuel for the armed conflict, which takes place
largely in the forests and wilderness areas of Colombia. The impact of insurgent warfare in pristine
ecosystems is well documented.™

For more information, contact Bill Waren, Friends of the Earth: wwaren@foe.org, 202.222.0746
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